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statute, nor does it necessarily imply that all the rights enumerated 
in it will pass to the assignee in bankruptcy. It is true it would 
seem idle to insert in the schedule anything in which the assignee 
could have no interest; but the petitioner cannot be allowed to 
judge whether or not a given right or interest will pass to his 
assignee, and to include or exclude it from his schedule at pleasure. 
His assignee should be fully informed respecting his estate. He 
is entitled to have, and should have, all the information which the 
bankrupt himself has. 

This may suggest some explanation of the requisitions contem- 
plated by the form prescribed in the schedule. Certainly the form, 
in terms, contemplates that the schedule shall include a mere naked 
power to dispose of or charge property in which the bankrupt never 
had any interest, and which he could not dispose of or charge for 
his own benefit. Surely no one would be so bold as to contend 
that such a power passes in bankruptcy ; yet, in my opinion, in 
view of the decisions in England before referred to, construing 
bankruptcy acts containing more comprehensive terms than ours ; 
in view of the legislation there declaring that powers which a 
bankrupt may exercise for his own benefit shall pass to his assignee 
in bankruptcy ; in view of the terms of our statute and of its 
omissions, there is scarcely more ground for the contention that a 
power which may be exercised by the donee for his own benefit 
passes to the assignee, either in virtue of the assignment to him 
or of the adjudication in bankruptcy, than a power which must be 
exercised by the donee for the benefit of a stranger. 

Let an order be entered dismissing the bill with costs. 



Appellate Court. Second District of Illinois. 
CROFT PILGRIM v. THOMAS MELLOR. 

Where an action, local in its nature, is founded on two things done in several 
counties, and both are material and traversable, and neither will alone support the 
action, it may be brought in either county. 

Where a dam built in one county causes an overflow of land in another, the 
owner of the land may bring his action in either county at his election. 

Suit was commenced by Croft Pilgrim against Thomas Mellor 
before a justice in Stark county, where both parties resided, to re- 
cover for an injury done by the defendant in erecting a dam upon 
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his own premises, situated in the county of Stark, that so obstructed 
the natural flow of the water as to produce an injury to the adjoin- 
ing land of the plaintiff, lying in Bureau county. The cause was 
removed to the Circuit Court of Stark county, and there dismissed 
for want of jurisdiction in the justice to try it. 

An appeal was taken from that ruling to this court, and is here 
assigned for error. 

The opinion of the court was delivered by 

Sibley, J. — The only question to be determined in this case is 
whether the justice of the peace in Stark county had any authority 
to try the cause. That the action is local in its nature, and as a 
general rule in such cases, suit must be brought in the county 
where the land is situated, are propositions wnich admit of very 
little dispute. But it is insisted by appellant that cases like the 
present one-, form an exception to this general rule, that is, where 
an act done in one county which produces an injurious effect in 
another, the remedy may be enforced in either. We have been 
referred to a number of authorities in support of that position. 
Not many of them though are directly in point. The books indeed 
are quite barren of decided cases on the precise question. 

It is true that most of the elementary writers concur in stating 
the law as settled in favor of the position assumed by appellant : 1 
Chit. PI. 269 ; 3 Black. Com. 294 ; and note 4, Comyn's Dig. Act. 
N. 167 ; Com. Dig. 250, 251 ; Gould's PL 108. This doctrine 
originated chiefly from the decision in Bulwers Case, 1 Coke 63, 
although reference is there made to the ruling in the year books in 
The Abbott of Stratford's Case, where a similar question arose. The 
principle, however, in the former case is stated in broad and gen- 
eral terms, that, " in all cases where the action is founded upon two 
things done in several counties, and both are material or traversa- 
ble, and the one, without the other, doth not maintain the action, 
then the plaintiff may choose to bring his action in which of the 
counties he will." This view of the law was sanctioned in the 
Mayor of London v. Cole, 1 Term R. 583, where Lawrence, 
J. says that " the rule in Bulwer's Case gives a decisive answer 
to the application ; it shows that where several material facts arise 
in different counties, the plaintiff may bring his action in either. 
In Oliphant v. Smith, 3 P. & W. 180, it is said " that every action 
founded upon a local cause shall be brought in the county where 
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the cause of action arises. * * * The only exception to this 
rule is the erection of a nuisance in one county to the injury of 
lands in another. There the action may be brought in either," and 
reference is made to Bac. Abr. 56, 57 and 58 ; Com. Dig. 250, 251. 
So in Bardon v. Crocker, 10 Pick. 383, the rule in Bulwer's Case 
is endorsed in the following emphatic language by the court. " The 
plaintiff may unquestionably maintain his action in either county, 
in Bristol where the obstruction was raised, as well as in Plymouth 
where the injury was sustained. The law to be collected from 
Bulwer's Case, is decisive upon this point, when one matter in one 
county is depending upon the matter in another county, the plain- 
tiff may choose in which county he will bring his action :" Angel 
on Watercourses 420, states the law to be " where an injury has 
been caused by an act done in one county to land, &c, situate in 
another, the venue may be laid in either. The law to be collected 
from Bulwer's Case is decisive upon this point, when one matter 
in one county is depending upon the matter in another county, the 
plaintiff may choose in which county he shall bring his action." 

A single case has been referred to, and doubtless the only one that 
can be found, by appellee where the point has been expressly decided 
against the ruling in Bulwer's Case. In Warren v. Webb, 1 
Taunt. 379, referred to, a nuisance had been created in the county 
of Surrey by the defendant permitting the water from his eaves- 
trough to escape through the plaintiff's wall in that county, and 
suit was brought in Middlesex, where Lord Mansfield held it 
could not be maintained. Also in Mersey and Irwell Nav. Co. v. 
Douglas, 2 East 502, nothing was there decided except that the par- 
ticular place in the county need not be correctly averred in the 
declaration, no reference was made to this exception to the rule in 
local actions. Nor is the case of Thompson v. Crocker, 9 Pick. 59, 
to the point, for in that case the action was commenced in the 
county of Plymouth where the injury was sustained, and it was 
held that the suit was properly brought. What was said about 
that being the only place to bring the action was mere dictum, 
and afterwards overruled in Barden v. Crocker. The case of 
Eachus v. Trustees of Illinois and Michigan Canal, 17 111. 534, 
and many other cases of that character were decided upon quite a 
different principle. There the land injured was situated in a for- 
eign jurisdiction, and for that reason alone the courts refused to 
entertain the action. Angell in his treaty on Watercourses, sect. 
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421, remarks that, " it is hardly necessary to point out the dif- 
ference there is, as regards actions and suits between the relation 
of counties in the same state and the relation between two distinct 
and independent states." 

The case alluded to where the exception to the rule in local 
actions of a character like the one before us was repudiated, is that 
of Woster v. Winnipiseogee Lake Co., 5 Foster 525. There it was 
held that the action could be maintained only in the county where 
the land was situated that sustained the injury. The authorities 
are reviewed in a very able opinion delivered by Chief Justice Gil- 
christ and the conclusion arrived at that the rule established in 
Bulwers Case, and subsequently recognised and adopted by the 
courts and elementary writers was " founded upon reasons which 
had long ceased to exist," and therefore should be abrogated. We 
are unable to assent to the conclusion or the reasons assigned for it. 
Even if the reasons that led to the adoption of this rule have 
ceased to exist, it does not necessarily follow that the rule itself 
should be annulled. As for instance, the reasons for selecting a 
jury to try the cause from the vicinage where the controversy arose, 
have long since ceased to exist, but the practice of taking them from 
the body of the county where the crime was committed or the suit is 
being tried, has continued as a wise one from the time of the Year 
Books until the present day without any very great desire to change 
it. Besides, in what respect has the reason ceased to exist which 
led to the establishment of this rule since it was adopted? By a 
legal fiction the court, in ancient times, permitted a party to bring 
suit in what was termed transitory actions in any county within the 
realm where the defendant could be found, by stating in the decla- 
ration where the cause of action arose and adding under a videlict 
the county where the suit was brought. This was done for the 
purpose of facilitating the administration of justice. And was the 
reason any less forcible or has it ceased to exist, for, allowing a 
party to elect in cases like the present one to sue the defendant in 
either county where he might be found, or as in the case we are 
considering be deprived of any remedy at all except in some su- 
perior court that has the power to send its process out of the county ? 
If a man is required to answer for his own wrongful act, is there 
any good reason why he should not be made to respond in the 
county where he committed the deed which produced the result, as 
well as where the injury was sustained? It is no answer to say 
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that the defendant had a perfect right to construct the dam on his 
own ground, and therefore he committed no wrongful act in the 
county of Stark for which a suit would lie against him. If every 
person is free to use his own property as he may desire, he cannot 
do so in such a way as to encroach upon the rights of his neighbor. 
Hence the appellee in constructing this dam upon his own land 
knowing at the same time that in the ordinary course of things, it 
must cause the injurious flooding of appellant's premises, was 
doing an act which he had no right to perform. For in that case 
he was making use of his land in such a manner as to interfere 
with the rights of adjoining proprietors. Being unable to discover 
any sufficient reason why he should not be made to answer for that 
wrongful use in the county where the act was committed, the judg- 
ment of the circuit court will be reversed and the cause remanded. 
Pillsbuey, J., dissented. Judgment reversed. 
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english courts of law and equity. 1 

supreme court op kansas. 2 

supreme court of michigan. 5 

supreme court of pennsylvania. 4 
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Action. 

Implied Contract — Tort — Set off. — A cause of action founded upon 
an implied contract may be the subject of set-off: Fanson v. Linsley, 
20 Kans. 

Whenever one person commits a wrong or tort against the estate of 
another with the intention of benefiting his own estate, the law will, at 
the election of the party injured, imply or presume a contract on the 
part of the wrongdoer to pay to the party injured the full value of all 
benefits resulting to such wrongdoer : Id. 

But where one person commits a wrong or tort against another, with- 
out any intention of benefiting his own estate, and his own estate is not 
thereby benefited, the law will not imply or presume a contract on the 
part of such wrongdoer to pay for the resulting damages : Id. 

1 Selected from late numbers of the T-.aw Reports. 

2 From Hon. W. C. Webb, Reporter ; to appear in 20 Kansas Reports. 

3 Prepared expressly for the American Law Register, from opinions delivered 
at the April Term 1878. The cases will probably be reported in 38 or 39 Michi- 
gan Reports. 

« From A. Wilson Norris, Esq., Reporter ; to appear in 85 Penna. St. Reports. 
5 From Hon. 0. M. Conover, Reporter ; to appear in 44 Wisconsin Reports. 



